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Abstract  Magna Carta was introduced into China around the mid-19th century under 
the context that learning from the West was then a trend for Chinese politicians and the 
academia to modernize China. The English constitutionalism originating from Magna 
Carta was considered as one of the models for China to reference. Even though the 
constitutional reform in the late Qing Dynasty failed to establish the constitutionalism in 
China, the strive for rule of law and democracy in China was never disrupted from then 
on. In the first century of Magna Carta’s introduction into China, the academia used the 
ideas of constitutional rights, the rule of law embedded in Magna Carta to influence 
constitutionality in China, especially to push forward the protection of human rights and 
democracy. Even though the constitutionalism was not finally established in the 
Republic of China, the research on Magna Carta inspired the idea of constitutionalism in 
China. In addition, the Chinese academia realized that what China should learn was the 
spirit of Magna Carta, and that the construction of Chinese constitutionalism shall be 
based on the context of Chinese history and culture. 
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INTRODUCTION 

“What was simple in the beginning may become enormously complex in the end.”1 
So was Marga Carta signed on June 15 of 1215. It was meant to be a peace treaty between 
King John and his barons, but the civil war broke out in September of the same year. It 
served as a guarantee that the king would respect feudal rights and privileges of the 
“freeman,” uphold the freedom of the church, and maintain the nation’s laws, but it 
developed into “the greatest constitutional document of all times — the foundation of the 
freedom of the individual against the arbitrary authority of the despot.”2 

In the year of 1215, China, at the other end of the planet, was under the rule of feudal 
and the Song Dynasty. 600 years later, the ruling dynasty of China was changed to Qing 
while the society was still no better than a feudal and imperial system. In 1840, the First 
Opium War forced China to open its door to the West not only for trade but also for the 
introduction of Western ideology. Since then, Magna Carta for the first time was known 
by the Chinese people and involved in Chinese political and social life. In the ensuing 
century-long struggle of modernizing China, Magna Carta, as a symbol of liberties, 
became a reference for China’s constitutional momentum.  

This article will depict the first century, which is from 1840’s to 1940’s, of Magna 
Carta’s import into China and how it contributed to the birth and growth of China’s 
constitutionalism. The focus is on the academia’s acceptance and promotion of 
constitutionalism, in which the study on Magna Carta was surely indispensable. Part I 
will explore Magna Carta’s influence on late Qing Dynasty’s Law Amendment movement, 
in which the introduction into China the concept and practice of constitution played a 
great part. Part II will analyze once China entered into the Republic era, how Manga 
Carta continued to impact the perfection of China’s constitutionalism.  

I. A MODEL FOR CHINA’S CONSTITUTIONAL IDEOLOGY AND PRACTICE: MAGNA 
CARTA IN LATE QING DYNASTY 

After the First Opium War in 1840, the closed door of Qing Empire to seclude the 
country from the outside world was opened by the gunfire of the invaders. Thereafter, like 
the commodity goods from the Western countries, the Western legal culture also rushed 
into China through various channels. As a result, the traditional Chinese law had 
encountered an unprecedented crisis because of the shaking of its social foundations. 
With the further introduction of “Xixue” 西学 (the Western studies), the Chinese legal 

                                                        
1 See《庄子·人间世》 (Zhuangzi·Ren Jian Shi), “其作始也简，其将毕也必钜。” 
2 Guardian, Jun. 1, 1956.  



268 FRONTIERS OF LAW IN CHINA  [Vol. 11: 266 

culture was greatly impacted and seriously challenged by those of the Western countries. 
In the constant conflict and integration, a transition was finally made in the native 
Chinese law to adapt to the laws of modern Western bourgeoisie, hence, a new leaf was 
turned over in the modernization of Chinese law, which was a progressive and inevitable 
process of development in history.3  The English Constitutional tradition was then 
brought into the political and legal area of Qing Dynasty as a reference to modernize 
Chinese traditional legal system.  

A. The Introduction of Magna Carta Shortly after the First Opium War 

Since the eighteenth century, the Qing government had imposed severe restrictions on 
foreign trade, and was both suspicious and contemptuous of foreigners. Guangzhou (Canton) 
then was the only port open to foreign commerce, where the intellectuals became the first 
group of Chinese people to “open their eyes to see the world” (睁眼看世界).   

LIN Zexu (林则徐), appointed in 1838 as Imperial Commissioner to deal with the 
opium problem in Guangzhou, selected and then translated parts of Hugh Murray’s The 
Encyclopedia of Geography into Chinese as Books of Four Continents (四洲志), in which 
was also included the Chinese translation of selected sections of Emer de Vattel’s The 
Law of Nations, or, Principles of the Law of Nature, Applied to the Conduct and Affairs of 
Nations and Sovereigns. LIN bore in mind a very practical purpose to explore the world 
outside China — to know yourself as well as your enemies, for Qing Dynasty was at war 
with UK and would be confronting with the invasion from the West since then on. LIN’s 
efforts to acquire more knowledge of the West were disturbed by the defeat of the Qing 
Dynasty in the Opium War and he himself was expelled to Yili (伊犁) of Xinjiang. WEI 
Yuan (魏源), a historian and geographer as well as a local governor, then took LIN’s place 
in importing into China the vision of the world. Based on LIN’s Books of Four Continents, 
WEI Yuan complied his 100-volume colossal book of Illustrated Gazetteer of the 
Countries Overseas (海国图志) from 1844 to 1852, which described the geography and 
maritime conditions of foreign nations and was considered the first significant Chinese 
work on the West. The defeat in the Opium War sobered up more Chinese scholars to 
realize the imminence of knowing the West, for the modern technology was a cutting 
edge of the West to win the superiority over the China in all the conflicts. China’s 
learning from the West movement started from then on.  

LIANG Tingnan (梁廷枏) was another pioneer of the movement. In 1846, he 
published his book Four Books on the Countries Overseas (海国四说), which was a 
compilation of his four introductory books on Western countries, mainly about the US 
and the UK. LIANG’s work possessed a very significant feature: A lot of ink has been 
spilled over the American and British political system and evolution. Whereupon, it was 

                                                        
3  ZHANG Jinfan, The Tradition and Modern Transition of Chinese Law, Springer-Verlag Berlin 

Heidelberg (Berlin), at vii (2014).  
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not surprisingly that the story of Magna Carta was included in the book, even though not 
many words were spent on it. LIANG wrote that “till the ruthless King John, his ruling 
was brutal. The masses were intolerable and gathered to rebel. The feoffeed barons also 
upraised to besiege him in his residence. King John was then forced to enter an agreement 
with his people that he would not interfere with the matters his people were entitled to 
dispose of by themselves in accordance with the customs.”4 This might be one of the 
earliest discussion of Magna Carta by Chinese intellectuals in China.  

However, in early days of China’s opening the eyes to observe the world, the outside 
world is no more than an otherness for China to discover. Chinese intellectuals like 
LIANG still held high confidence in traditional Chinese culture. LIANG pointed out that 
even though the English were mercenary (唯利是图) and vicious (人性刻忍), the way of 
the Saint, that is, the Confucianism can moderate and then modify it (折衷以圣道). 
Therefore, when Magna Carta and other Western political thoughts and systems were 
firstly brought into China, they did not appear as a model for China to pattern after. Yet, 
they were eventually a fact manifesting that China differentiated itself from the West. On 
the contrary, a consensus was reached that China should deal with the West through using 
Western technology learned from the West.  

B. Magna Carta and the Law Amendment in Late Qing Dynasty 

However, the defeat in several wars against the invasion from Western countries, 
especially the First Sino-Japanese War (甲午战争, 1894–1895) deepened the national 
crisis and the rule of Qing Dynasty was on the verge of collapse. The Chinese nation was 
aroused by the grim national crisis and the call of “saving the nation from subjugation and 
ensuring its survival” (救亡图存) and “striving for self-strengthening by reformation” (变
法自强) became the most eloquent voice of the times, giving the impetus of political 
reform and progress. On September 1, 1906, Emperor Guangxu (光绪) issued “A 
Declaration of Emperor’s Instruction about Setting up the Official Systems for the 
Preparation of Constitutionalism” (宣示预备立宪先行厘定官制谕), declaring that “it is 
imminent to have a detailed investigation on and to pattern after constitutionalism. The 
imperial court should monopolize the ultimate power and the public should supervise the 
administration in order to lay a solid foundation for eternal peace of the state.”5 It is fair 
to say that such strive for constitutionalism virtually aimed at prolonging the feudal rule 
of the Qing Dynasty in disguise of turning China into a nation under the rule of 
constitution. Whilst, it was true that this was the beginning of China’s effort to build up 

                                                        
4 LIANG Tingnan, 海国四说 (Four Books on the Countries Overseas), firstly published in 1846 and 

reprinted by Zhonghua Book Company (Beijing), at 112 (1993), “至若翰，性暴戾，虐过其众。教师因民情不

忍，聚众困迫之。国内旧受封爵者，亦群起围所居。不得已与民约：凡事民所自专，不问，沿为其俗。”  
5 See 故宫博物院明清档案部 (Ming and Qing Dynasty Archive Department of the Palace Museum), 清末

筹备立宪档案史料 (The Historical Files for the Preparation of Constitutionalism during Late Qing Dynasty) 
(Book 1), Zhonghua Book Company (Beijing), at 44 (1979).  
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its constitutional system, in which the Magna Carta and the spirit embedded in it became 
the icons for China to learn from.  

Even before establishing constitutionalism in China for the first time, the Qing 
Dynasty sent five magnificos as commissioners in 1905 to investigate how the 
constitutional system worked in Western countries. Not surprisingly, through seeing the 
general tendency of rule under constitution and the status quo of the disadvantageous 
feudal imperialism of China, they realized that the only way out was to build up 
constitutionalism in China.6 

Once the initiative of constitutionalism was carried out, the Qing government realized 
it was necessary to launch a further investigation on the constitutionality in the advanced 
Western countries and then sent some other officials to fulfill this task. At this time, 
WANG Daxie (汪大燮), then the Vice Minister of the Post, Navigation and Railway 
Ministry (邮传部左侍郎), examined carefully the English political system. According to 
the Chronicles of Xuantong Emperor (宣统政纪), WANG “complied his investigation 
report into 10 volumes of Questions and Answers on English Constitutionalism Essentials 
(英国宪政要目答问), 4 volumes Institutes of English Constitution (英国宪法要义) and 5 
volumes of English Constitutional History (英国宪法沿革史)…In all, the achievement 
was compiled into 14 books.”7 Finally, in 1911, his report on English constitutionalism 
was published as a three volume book — Series of English Constitution (英国宪政丛书). 

WANG realized through his trip to UK that “Constitution is not decrees…It is an 
agreement made between the monarch and his subjects, which the monarch issued an 
edict to abide by. Such agreement then can amount to a constitution sharing the same 
nature of English constitution…The English people then deem it as the bonds of freedom. 
The law enacted by King John was reissued and pledged to comply with it for 32 times, 
manifesting the earnestness of the English tradition.”8 For WANG, Magna Carta was the 
source of English constitutional tradition and moreover, through penetrating into the 
English constitutional history, he realized that constitution was more than an instrument 
for the government to rule, it was rather a justification for why the government should 
                                                        

6 In their memorial they wrote, “Constitutionalism is the only way to save China from extinction. No 
matter strong or weak, big or small, almost all the countries in the world have adopted 
constitutionalism…Constitutionalism can help to bring peace and stability to the country, resist foreign 
invasions, consolidate the foundation of the state and protect the people…only constitution can protect the 
state and ensure the government.” in 出使各国考察政治大臣载泽等奏请以五年为期改行立宪政体折 (A 
Memorial by Zaize and other Constitution Investigation Commissioners to Empress Dowager and the 
Emperor on Issuing Special Imperial Edict Declaring that Constitutionalism Be Established within Five 
Years), in 故宫博物院明清档案部 (Ming and Qing Dynasty Archive Department of the Palace Museum), 清
末筹备立宪档案史料 (The Historical Files for the Preparation of Constitutionalism during Late Qing Dynasty) 
(Book 1), Zhonghua Book Company (Beijing), at 111 (1979).  

7 See Chapter 10 of 宣统政纪 (Chronicles of Xuantong Emperor), as Vol. 60 of 清实录 (Chronicles of 
Qing Dynasty), Zhonghua Book Company (Beijing), at 181−182 (1987).  

8 WANG Daxie, 英国宪法要义 (Institutes of English Constitution), as Vol. I of 英国宪政丛书 (Series of 
English Constitution), The Commercial Press (Beijing), at 37 (1911).  
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rule.  
Another scholar, YANG Du (杨度), also mentioned Magna Carta in “On Gold and 

Iron” (金铁主义说). In his view, “Magna Carta was the fundamental of the English 
constitutionalism. It is deemed as the foremost classic of the English constitutional 
system. Since then, England was transformed into a country from being ruled by the king 
to by the barons…till 1265, the parliament was established and the representative of the 
commons were allowed to engage in the deliberation of the state affairs.”9 Therefore, 
“England has a constitution made by the people, Prussia has one made jointly by the 
monarch and the people and Japan has one made by the monarch. This explains the 
fundamental reason why those three counties enjoyed different levels of 
constitutionality and their parliaments were granted different extent of power…In a 
word, if the establishment of parliament preceded the birth of constitution, the 
parliamentary power will be superior to that of the monarch and the level of 
constitutionality will be high. England stands as a very good example to illustrate how 
parliament generated constitution.”10 YANG held that England cherished the advanced 
form of constitutionalism in which Magna Carta laid the foundation. Magna Carta and the 
English constitutionalism originating from it became an idealistic model for China to 
modernize its polity.  

In addition, the detailed introduction translation of Magna Carta gradually emerged. 
For example, in 1903, Magna Carta was fully translated in an article introducing the 
constitutional history of England.11 4 years later, an article analyzed the historical 
background of Magna Carta with its Chinese translation, in which the author stated that 
“Magna Carta as well as the Petitions of Rights are the backbones of English 
constitutions (英国宪法之骨子也).”12 

However, the propaganda of Magna Carta and the ideology of constitutionalism did 
not achieve the expected goal of the Qing government. The Qing government’s effort to 
investigate the Western constitutionalism and the constitutional reform in effect proved to 
be a paradox: Constructional reform was used as an instrument to rescue the toppling rule 
of the Qing Dynasty, but it finally played a role of enlightening Chinese people to seek 
democracy and the rule of law to replace the Qing Dynasty’s feudalism dictatorship. For 
Chinese people realized that “law is the accumulation of the ideas of all the citizens. 
Therefore, without the consent of the people, the sovereign shall not arbitrarily make any 

                                                        
9 YANG Du, 金铁主义说 (On Gold and Iron), in LIU Qingbo eds. 杨度集 (Works of YANG Du), Hunan 

Renmin Press (Changsha), at 389 (1986). 
10 Id. 
11 See 英吉利宪法史 (Constitutional History of England), 3(3) 政法学报 (Journal of Political Science 

and Law), 107−137 (1903), in which the 1215 version of Magna Carta was translated to illustrate how the 
idea of constitutionalism was rooted in England.  

12 WANG Jizhou, 欧美各国宪法志 (Chronicles of Euro-American Constitutions), 6 新译界 (The New 
World of Translation), 45 (1907).  
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change of it. Then the history of the monarchy dictatorship will not be repeated.”13 As 
YANG revealed in the “On Gold and Iron”: The truth is “no matter in which country, 
establishing constitutionalism is a natural result of the people’s struggle for power against 
the government.”14 

II. MAGNA CARTA IN THE REPUBLIC OF CHINA: 1911–1949 

The Constitutional Reform and Law Amendment failed to revitalize the rule of the 
Qing Dynasty and China entered into the era of republic in 1911. Since then, to achieve 
constitutionalism in China had become a lingering topic for the academia and the 
government. Magna Carta, as a symbol for the endurance of constitutionalism, was used 
to arouse the public awareness of constitutionalism.  

A. Magna Carta and Efforts of Constitution Drafting in Beijing Government: A Study on 
ZHANG Shizhao’s Outcry for Constitutionalism 

The early days of the Republic of China were under the ruling of Beijing 
Government，in which confusion and skepticism on constitutionalism was still strong and 
the enlightenment continued to be a necessity. ZHANG Shizhao (章士钊), a very famous 
scholar and lawyer, played a leading role in enhancing the cultural cognition of the 
constitutionalism and republic in China. He was even a fighter for building up the 
constitutionalism and one of his weapons was Magna Carta. In March 1933, as the 
defense attorney for Mr. CHEN Duxiu (陈独秀), one of the founders of the Communist 
Party of China, ZHANG sharply criticized the Kuomingtang government’s suppression 
on the freedom of speech. Marga Carta in his statements of defense symbolized the long 
tradition of the civil rights again the suppression from the government: “Only since the 
birth of Magna Carta, the phrase the opposition to the king has justified itself as a popular 
expression in politics, resulting in the protection of human rights and the great order to be 
established. The imitation by many countries led to the common practice of making 
constitution and the widespread of civil rights.”15 

ZHANG Shizhao spoke highly of the English constitutional system and tradition. He 
labeled England as the country “where people had the most solid freedom and their 
freedom does not stem from the articles of the statutes but the cases of the courts. Once 
their rights were infringed, the precedents were so clear that it would be impossible to 
seek no remedies, which was then the reason for the unwritten constitution then outstood 
itself. Although there was critique that England had no written constitution, the freedom 
enjoyed by the English people was much more solid and clarified than its counterpart in 
                                                        

13 A Graduate Student of Political Science and Law (政法研究生), 立宪政治主义之由来 (The Origin of 
Constitutionalism), 3(5) 政法学报 (Journal of Political Science and Law), 60 (1903).  

14 See YANG, fn. 9 at 242.  
15 See The Statement of Defense by Attorney at Law of ZHANG Shizhao, in ZHANG Shizhao, 章士钊全集 

(Complete Works of ZHANG Shizhao), Vol. 7, Wenhui Press (Shanghai), at 147 (2000).  
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the countries with written constitutions…Why did the English people have such a 
privilege? The answer was that the laws protecting their freedom were very 
comprehensive.”16 Not surprisingly, Magna Carta outstood as a foundation of his outcry 
for establishing constitutionalism in China.  

In ZHANG’s article “On Constitution” (说宪) in 1915, ZHANG’s advocacy for 
constitutionalism started with his analysis on Magna Carta: “Neither the liberties 
protected by the 63 articles of Magna Carta is necessary to be the same to the 
contemporary ones, nor the liberties nowadays to be covered by Magna Carta. The reason 
we commemorate Magna Carta is that we shall not betray our origin of the constitution, 
and therefore Magna Carta is not an idealistic constitution, which can be put into practice 
nowadays...As for the rights contained in Magna Carta, they were granted to the barons 
rather than the people...But for the benefit of the people, they had to unite with the barons 
to topple the crown and then gradually dealt with the barons. It was impossible for the 
people to seek their rights overnight. The success of English politics lies in the fact that 
reforms were carried out step by step in an orderly way...I uphold that those people 
advocating civil rights shall not overlook this, for they desire to wipe out the old system 
and complete the revolution with one blow.” 17  ZHANG’s vision is simple yet 
far-reaching. China spent almost the first half of the 20th century to strike in vain the 
transformation from the feudal imperialism to the constitutionalism republic. He realized 
that constitutionalism had some essentials, exemplified by the English constitutional 
history originating from Magna Carta. He pointed out “Magna Carta is a covenant made 
between the monarch and the people…In this sense, the English people are truly the 
vanguards in the world. They proved that the crown does not have the absolute power 
without any check on it and the fundamental law was to ensure, relying on which, the 
wise men of the country can voice their opinions and the changes and progresses of the 
laws and politics should develop among the confrontations of the opinions.”18 Without 
the checks imposed on the rulers, no matter the emperor of the empire or the president of 
the republic, constitutionalism meant to be an illusion. For “constitution, in essence, is a 
code of rights (权利书).”19 The realization of the rights is accompanied by the checks on 
the sovereign.  

The checks on the government, according to ZHANG’s understanding stemming from 
his research on English constitution, is the essence of constitutionalism. “The constitution, 
in the European language, primarily refers to the check on the power, that is, the 
                                                        

16 XING Yan, The Courtesy or Style Name of ZHANG Shizhao, 临时约法与人民自由权 (Provisional 
Constitution and People’s Freedom), 民立报 (People’s Independence Journal), Mar. 12, 1912.  

17 QIU Tong (The Pseudonym of ZHANG Shizhao), 说宪 (On Constitution), 1(8) 甲寅 (Jia Yin), 2 
(1915). 

18 QIU Tong (The Pseudonym of ZHANG Shizhao), 政本 (The Foundation of Politics), 1(1) 甲寅 (Jia 
Yin), 7 (1914).  

19 QIU Tong (The Pseudonym of ZHANG Shizhao), 国家与责任 (State and Responsibility), 1(2) 甲寅 
(Jia Yin), 24 (1914). 
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enforcement of the political power should have a limit, which shall not be crossed over. In 
addition, there must be laws to correct the cross-over if it really happens. Therefore, once 
a country has its constitution, no matter however powerful the government is, upon which 
the check must be established. And furthermore, the check will also be supervised by the 
laws. Then law means nothing but responsibility.” 20  ZHANG’s emphasis on the 
constitutional check on the powers resulted in his in-depth analysis of the Chinese history. 
He pointed out that “What is the dictator? The strongman forces the other people to obey 
him. Man cannot resist the desire to make other people obedient, for he can then enjoy the 
dictatorship. Therefore, to be a dictator is the beastly desire. To curb such desire from 
being so strong to jeopardize the people relies definitely on some other power to fight 
with it. In a monarchy dictatorship, the disobedience will grow into a rebellion. To make 
the disobedience becomes regular, constitutionalism is then established.”21 In his eyes, 
the difference between the imperialism China and Europe is as follows: “The 
thousand-year-long political struggle in China can be characterized as the winners 
crowned and the losers vilified. No one then will care whether the politics was played 
with the boundary of the laws. On the contrary, if the politics was under the protection of 
the law, everyone will be in the serenity to express his opinions, the opinions will then 
compete with each other and finally the most appropriate one will be applied to benefit 
the subjects of the country”; while in Europe “the constitutionalism was born, which in 
essence is to curb the desire of the monarch with law, disabling the monarch to corrupt 
the politics.”22 

ZHANG Shizhao realized, through the comparison of China and Europe, to establish 
the constitutionalism brooked no delay in China. For “constitution is the fundamental law 
of a country and making constitution is the fundamental matter for a country. It concerns 
every one of a country, from triviality to the matter of life and death. It will not be a 
surprise that every people of a country will be willing to dash his brains out and spill over 
his blood and tears to win over a constitution in favor of his interests. As the great 
philosopher Plato set forth whichever a country is to enact its constitution, a firm 
determination of fundamental reform should be set and the enactment will not be 
smoothly and gradually completed in accordance with the contemporary legal orders. In 
other words, constitution is a matter of politics and history, rather than merely a matter of 
law…It is exactly a vivid reflection of what is happening in Beijing nowadays for 
drafting the constitution.”23  To make the constitution, the nationwide efforts were 
indispensable. ZHANG articulated that “the constitution is the law that the whole country 
should abide by collectively. If it is not public interests oriented, how should the pubic 
                                                        

20 Id. at 18. 
21 See QIU, fn. 18 at 7–8. 
22 QIU Tong (The Pseudonym of ZHANG Shizhao), 政策与社会 (Politics and Society), 1(6) 甲寅 (Jia 

Yin), 21 (1915).  
23 See QIU, fn. 17 at 4.  
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follow it? The public interest should not be anything set forth by any single person, which 
then was disclosed to the public and became a public interest. By contrast, the 
determination of the public interest should be realized through accumulating the wisdom 
of the whole country. In other words, the public interest shall be clarified unless the 
talented minds of the whole country gathered at a corner of a place to present item by 
item the pros and cons of anything, which potentially could become a public interest. 
Different opinions should confront each other and then be harmonized. Once the 
consensus is reached, it could be called the public interest.”24 

ZHANG Shizhao then presented an idealistic country under the rule of constitution: 
“The country makes the constitution and once the constitution is made, the establishment 
of the government ensued. The government is the organization responsible for the 
administration in accordance with the articles of the constitution and reflecting the intent 
of the constitution…The country precedes the constitution and so does the constitution 
and the government. The country, external to the government, is superior to the 
government, which is a clear manifestation. Such understanding is a clearing 
manifestation of a country having a correct understanding of the relationship and 
distinction between the country and the government.”25 

In general, ZHANG Shizhao tried to awaken the people to push China into the era of 
constitutionalism. However, the inertia of thousand-year-long feudalism dictatorship 
insisted to be a great hurdle for the constitutionalism transformation. The Republic of 
China under the Beijing Government failed to produce a constitution functioning as the 
fundamental law to bring China into the regime of constitutionalism.26 

B. Magna Carta and the Drafting of the Constitution of the Republic of China: The 
Academia’s Discussion on Constitutionalism and Magna Carta 

In 1927, the Nanjing Government under the leadership of Kuomintang replaced the 
Beijing Government and a new round of constitution drafting initiated. The discussion of 
how the constitution should be drafted continued to be a highly disputed issue.  

In 1929, two years after the establishment of the Nanjing Government, HU Shih (胡
适), one of the leading scholars then, straightforwardly appealed in his article “When 
should We Have a Constitution” that “we do not believe that the political tutelage could 
be realized without a constitution, and the political tutelage without a constitution will be 
reduced to dictatorship. We firmly believe that a government practicing constitution 

                                                        
24 

 Id. at 6.  
25 See QIU, fn. 19 at 6.  
26 Till the nominal unification of the Republic of China by Kuomintang in 1927, China was war-ridden 

and the local war lord ruled quite proportion of China. Under the rule of Beijing Government era, form 1912 
to 1927, 7 constitutions were enacted but none of them was really in effect.   
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deserves the political tutelage.” 27  His appeal was echoed by the Provisional 
Constitution of the Political Tutelage Period in 1931, kicking off the decade-long efforts 
for making a constitution which could really function as it should do in the Republic of 
China.  

In 1933, the legislative authority of the Republic of China (Legislative Yuan 立法院) 
established the Constitution Drafting Committee to set about drafting a new constitution. 
In the same year, 17 constitution themed articles were published in Oriental Magazine (东
方杂志), a timely effort to push forward the constitution drafting. The English tradition of 
constitutionalism was unsurprisingly discussed as a desirable point of reference. The 
English constitutional tradition, as mentioned in one of the 17 articles authored by LI 
Shengwu (李圣五), showcased how gradually the protection upon the liberties came into 
being in England. Even though England had an unwritten constitution, the freedom of 
speech and religion, etc., safeguarded by the common law, originated long before the 
birth of constitutional documents, such as the Petition of Rights, which was no more than 
a complication of the cases concerning civil right disputes and regulations of civil rights. 
The liberties, coming from the cases and customs for a very long time, had already been 
deeply rooted in the common law and shall not be ceased at any time.28 As a member of 
the continental law system, China obviously will not adopt the common law system, yet 
the substantive rights casted in the cases and protected by the courts should be a valuable 
source for China to learn from. Magna Carta and the liberties manifested under its 
protection naturally came to be one of the central issues about constitutional drafting 
among the academia.  

One of the achievements in the decades after the collapse of the monarchy in China is 
that people realized the importance of human rights protection, which should be equally 
important as the confinement on the state power. ZHANG Junmai (张君劢), a leading 
intellectual for promoting constitutionalism in the Republic of China, was greatly vocal of 
the role of human rights in the build-up of Chinese constitutionalism. According to 
ZHANG’s analysis, human rights are the fundamental of the constitutionalism. “No 
matter how strong the power of the state is, its boundary should be underlined to let the 
people know within which is their property, what is the limit of their thoughts and acts. 
Within the boundary of the state power lies in the born and inalienable rights of the 
people, with which the state shall not interfere at will. Therefore, those rights within such 
boundary are called human rights.”29 In terms of human rights, the discussion of Magna 

                                                        
27 HU Shih, 我们什么时侯才可有宪法：对于建国大纲的疑问 (When Should We Have a Constitution: Some 

Questions about the Construction Program of a National Government), 2(4) 新月 (Crescent), 15 (1929).  
28 LI Shengwu, 宪法之保障 (The Protection of the Constitution), 30(7) 东方杂志 (Oriental Magazine), 

26 (1933).  
29  ZHANG Junmai, 人权为宪政基本—— 中华民国未来民主宪法十讲之三  (Human Rights as the 

Fundamental of the Constitutionalism — The Third Lecture of Ten Lectures on the Prospective Democratic 
Constitution of the Republic of China), 125 再生 (National Renaissance), 3 (1946).  
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Carta appeared to be necessary. “The human rights movement in England emerged after 
Magna Carta. Therefore, human rights in England grew out of history rather than theory. 
This is the biggest difference between the origin of human rights movement in England 
and that in other countries.” ZHANG further expounded how Chapter 39 of Magna Carta 
provided thorough protection on human rights in England for hundreds of years, serving 
as an impressive example to support his conclusion that “to protect the human rights is 
the only way of solidifying the rule of the government. Because the people are cherished 
with dignity, clear about the etiquette and aware of the sense of shame and honor, they 
will turn into the backbones of a country. Therefore, the respect for the people is equal to 
guarantee the respect for the government.”30 

To create a constitutionalism which could deeply protect the rights of the people, the 
Anglo-American constitutionalism attracted strong interest in the academia in the 
discussion of human rights, the rule of law and constitutionalism. “As for the modern 
democratic politics, we can unquestionably name Egnland and America as the 
strongholds. In terms of the extension of time, the origin and progress of the democratic 
policits in the two countries are earlier and longer than other countries. The constitution 
and parliament in England sprouted in the 13th century.”31 Since Magna Carta was 
universally considered the origin of modern constitutionalism, Kung Chuan Hsiao (萧公

权), a famous philosopher, attributed the widely-recognized constitutionalism of England 
to the English people’s unequovocable perception of their rights and the deeply rooted 
custom of law-compliance, which could be traced back to the birth of Magna Carta. 
“Magna Carta of 1215 for the time laid the foundation of the constitutionalism rule of law. 
Since then, the idea of rights had been getting more and more clarified paralleling with 
the development of the constitutionalism…Because the people value their rights a lot, 
they not only require the government to abide by the law, but also they themselves are 
willing to follow the laws. Once the laws are observed impartially nationwide, the rights 
included in the constitution can be virtually guaranteed. To maintain the dignity of law 
does not merely rely on the judgment of the courts and the criminal penalties. Usually, 
people’s habit of law-compliance is the strongest power to sustain the law. For the 
Anglo-Americans, such habit has expanded into a very general civil or social virtue.”32 

With more and more research on the Anglo-American constitutional tradition, the 
Chinese scholars got to know that the promotion of the constitutionalism shall not be put 
in a cultural vacuum, regardless of a country’s cultural and historical context where the 
constitutionalism will develop from ground zero. The Anglo-American experience 
exemplified the approach of how the democracy developed after the birth of Magna Carta. 
“Actually, the success of the democratic politics in England and America was blessed by 
                                                        

30 Id. at 8.  
31 Kung Chuan Hsiao, 英美民主政治 (On Anglo-American Democratic Politics), 1(1) 华声 (Voice of 

China), 4 (1944).  
32 Id. at 6.  
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two main factors: One is the historical resource and the other is the character of the 
Anglo-American people. Through hundreds of years of evolution and refinement, the 
democratic politics in these two countries developed to its status quo. However, the 
Anglo-American people are not born to enjoy the habits of democracy. The English in the 
13th century had no idea of democratic politics. Magna Carta was not only the product of 
the civil rights revolution but also an agreement between the king and barons against the 
king’s arbitrary rule…The English people cultivated their habits of democratic politics 
from the day-to-day practice. Their constitutionalism, to some extent, has been realized 
through a long period of ‘political tutelage,’ even though their political tutelage is 
completed through the historical evolution rather than the beforehand planning.”33 

However, the efforts of the academia did not lead to the realization of 
constitutionalism in reality. The Nanjing government did promulgate the Constitution of 
the Republic of China in 1947, but it turned out to be a fig leaf for Chiang Kai-shek’s 
dictatorship. The defeat of Kuomintang in the civil war proved that such constitution was 
far away from people’s expectation. But the academia’s effort was not entirely in vain. 
After one hundred years of strive for constitutionalism, the seeds of human rights and the 
rule of law have finally been planted in China.  

CONCLUSION 

Magna Carta’s first century after its introduction into China witnessed a twisted fate: 
On one hand, it was highly rewarded by the academia, and on the other hand, it exerted 
quite little impact on the practice of political reform. Magna Carta was then a torch 
lightening up the Chinese people’s desire for a perfect constitutional system. It also 
revealed that to have constitutionalism in China, Chinese people should also perfect 
themselves, for “the most important foundation for the rule of law in England is that the 
English people respect their laws and the liberties granted by those laws.”34 

Moreover, the study on English constitutional history taught Chinese people a lesson 
that “if the rule of law is established in a county, the dissatisfied constitution can be 
perfected later, for a country’s constitution has never been unchangeable and universal, on 
the contrary, it will continuously change and progress. Therefore, the fundamental law of 
every country in the world will not be established overnight.”35 

Chinese people will face challenges of the arduous task of building up and then 
perfecting the constitutional system in a country with such a long tradition of feudal 
imperialism. But the constitutionalism established in China shall be one fitting in with the 
reality of China. Even seventy years ago, the research on Magna Carta reached the 
                                                        

33 Id. 
34 ZHANG Junmai, 英国大宪章提要 (A Summary of Magna Carta), 40(1) 东方杂志 (Oriental Magazine), 

14 (1944).  
35 YAN Jiqing, 从英国大宪章谈到中国宪政问题 (From Magna Carta to Constitutionalism in China), 1 

正风月刊 (Journal of Zhengfeng), 20 (1947).   
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following conclusion: “Our ancestors had a saying that ‘people are the roots of a country’ 
(民为邦本), a very vivid explanation of the relationship between the people’s character 
and the democratic politics…Even though we appraise so much the Anglo-American 
tradition, we are neither ignorant about our shortcomings nor are we going to give up our 
practices to follow theirs. The Anglo-Americans are not saints and have some flaws…A 
nation surely has its own history and psychological preference. We Chinese shall not 
copycat the Anglo-American system. [But,] it can be a reference for us to perfect our own 
democratic politics.”36 Even today, such insights are still enlightening. 

                                                        
36 See Hsiao, fn. 31 at 6.   
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